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complex litigation required the Environmental Organizations to hire a
Consequently, the court held the environmental
water expert.
organizations were entitled to fees associated with monitoring the
consent decree, including expert fees, and the Eleventh Circuit
affirmed the district court's judgment.
Lisa M. Thompson

COURT OF FEDERAL CLAIMS
Tulare Lake Basin Water Storage Dist. v. United States, 59 Fed. C1. 246
(2003) (holding state implemented water restrictions to protect
salmon prior to the issuing of a biological opinion by the lead federal
agency did not represent federal action conferring liability on the
government for a taking; biological opinion issued by the federal
agency pursuant to the Endangered Species Act effected a taking of
water rights; Congressional statutory rate of interest set for inverse
condemnation cases is the appropriate rate of interest to be applied in
awarding damages for a federal taking of water).
Tulare Lake Basin Water Storage District ("Tulare"), Kern County
Water Agency ("Kern") and their subcontractors (collectively "water
contractors") contracted with the California Department of Water
Resources ("DWR"), operator of the State Water Project facility
("SWP"), and the Bureau of Reclamation ("BOR"), operators of the
Central Valley Project ("CVP") for water distribution in southern
California. Pursuant to these contracts, the water contractors were
eligible for two categories of water: an annual entitlement, called
Table A water; and Article 21 water, also referred to as unscheduled or
interruptible water. Table A water is a percentage of available water as
determined by the DWR in a particular year. The DWR bases the
amount on the water contractors' requests or a portion thereof, up to
their entitled amount as determined by the contract (1,153,400 acrefeet per year for Kern and 118,500 acre-feet per year for Tulare).
Article 21 water is available at the request of the water contractors if
water is available in excess of the amount required to meet the needs
of the water project.
Integral to the water distribution system relied on by the water
contractors was the Delta Cross Channel. The Delta Cross Channel is
a federal facility that diverts fresh water from the Sacramento River to
the southern Sacramento-San Joaquin Delta ("Delta") and toward SWP
and the CVP. In the late 1980s, the SWP and CVP noticed an increase
of fish kills at their facilities. The BOR and DWR contacted the
National Marine Fisheries Service ("NMFS") who initiated a
consultation in early 1991 pursuant to the Endangered Species Act
("ESA").
On February 3, 1992, the BOR and DWR, upon the
recommendation of NMFS, closed the Delta Cross Channel in an
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attempt to protect the out-migration of winter-run Chinook salmon, an
NMFS issued a
endangered species protected under the ESA.
biological opinion on February 14, 1992, recommending that the
Delta Cross Channel remain closed. However, the opinion did not
mention any specific measures for the BOR and DWR to follow in
operating the SWP or CVP pumping plants. Concluding that the
incidental take of salmon was greater than anticipated in the biological
opinion, the NMFS set an agreed upon reduction in pumping, thereby
amending the February 14 biological opinion. NMFS imposed further
constraints on pumping in their 1993 biological opinion. In addition,
the United States Fish and Wildlife Service issued a third biological
opinion concerning the delta smelt, another endangered species
protected under the ESA. This biological opinion covered the period
from May 26, 1993, to February 15, 1994, and imposed further
restrictions on the pumping by SWP and CVP.
When the Delta Cross Channel is closed, fresh water from the
Sacramento River is no longer available, which leads to an increase in
the salinity levels of the water in the Delta. This increase in salinity
leads to a deterioration of water quality at the SWP and CVP pumping
stations, which results in violations of state water quality standard.
DWR and BOR, noticing a significant increase in salmon kills at their
pumping stations, reduced pumping on April 3, 1992, and April 6,
1992, respectively.
The Delta Cross Channel closure resulted in a loss of water to the
The water contractors sued the federal
water contractors.
government, claiming that the closing of the Delta Cross Channel and
subsequent curtailment of water pumping effectuated a taking of their
water rights in violation of the Fifth Amendment. The Federal Claims
Court agreed in its opinion in Tulare Lake Basin Water Storage District v.
United States, 49 Fed. Cl. 313 (2001). The purpose of the instant
opinion was to determine the value of the water rights taken by the
federal government in its application of the ESA.
The court first needed to determine for valuation purposes when
the taking occurred. The water contractors argued that the taking
occurred on the date the BOR and DWR closed the Delta Cross
Channel. The court declined to follow this rationale, holding that
until the NMFS issued the February 14 biological opinion, the decision
to close the Delta Cross Channel was discretionary. The court held the
taking commenced on April 3, 1992, the first date that the DWR
restricted pumping. The issuance of the biological opinion was the
significant federal action that effectuated the taking, making the
federal government liable.
The next issue before the court was how much water the
government had taken. Both parties provided estimates of the water
that would have been allocated had the only restriction been state
water quality standards. The court accepted the water contractors,
experts' testimony. This testimony took into account the water that
would have been available from 1992-1994 and adjusted this number
to account for any water that could not be used or stored during that
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period and then assessed how much Article 21 water would have been
available to the water contractors. The government claimed that the
water contractors had no property interest in Article 21 water because
the availability of that water was subject to SWP having excess capacity.
The court noted that in past years, the DWR had made Article 21 water
available when the San Luis Reservoir was full, the contractors' Table A
requirements were met and sufficient water existed to meet state water
quality requirements. The court then determined that because these
three requirements were met in 1993 and there was excess water
available in early 1994, DWR would have likely granted Article 21
requests.
Therefore, the water contractors had a compensable
property right in Article 21 waters during the years in question. The
court found the amount of water taken by the government to be a total
of 235,527 acre-feet of Table A water and 94,367 acre-feet of Article 21
water.
The court determined the value of the water right by using the
price per acre-foot of water purchased from the Drought Water Bank.
Water from the Drought Water Bank is purchased in times of need,
such as a drought, to compensate for shortfalls in availability of water
through the contracts. The Drought Water Bank set the price for
Table A water at $68.38 per acre-foot in 1992 and $66.34 per acre-foot
for 1994. Valuing Article 21 water proved more difficult. Germane to
the availability of Article 21 water is the concept that all water needs
under Table A have been met. Therefore, the Drought Water Bank
would not have been in operation so no price comparison could be
made. The court decided that demand existed for Article 21 water
beyond what was delivered in 1993 and 1994 and a reasonable profit
margin above the cost of delivery was $3 per acre-foot.
The court next determined that the proper rate of interest was the
statutory formula set forth for determining interest in inverse
condemnation claims made against the federal government. The
court reasoned this was the proper rate because of its uniformity and
avoidance of discrimination against litigants. The calculation of the
interest rate is the average of a one-year Treasury bill rate for the
period prior to December 21, 2000.
The court held that the government owed the water contractors
$13,915,364.78 plus interest for the taking of their water rights.
Furthermore, the court ordered the parties to file ajoint statement on
or before February 2, 2004, proposing the amount due to the water
contractors.
Jason V. Turner

